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GAO w i l l  n o t  d i s t u r b  a n  a g e n c y ' s  t e c h n i c a l  
e v a l u a t i o n  u n l e s s  shown to  be  u n r e a s o n a b l e  
o r  i n  v i o l a t i o n  of p r o c u r e m e n t  laws and 
r e g u l a t i o n s .  F u r t h e r ,  b e c a u s e  t h e  protester 
bears t h e  b u r d e n  of p r o v i n g  i t s  case, mere 
d i s a g r e e m e n t  w i t h  a n  e v a l u a t i o n  does n o t  
r e n d e r  t h e  e v a l u s t i o n  u n r e a s o n a b l e .  

Award t o  a f i r m  w i t h  t h e  b e s t  t e c h n i c a l  - - .. 
proposal- and o v e r a l l  h i g h e s t  r a t e d  proposal 
w h e n  p r i ce  Was f a c t o r e d  i n  was n o t  improper  
s i m p l y  because a n o t h e r  f i r m  o f f e r e d  a lower 
p r i c e ,  s i n c e ' a g e n c y  r e a s o n a b l y  d e t e r m i n e d  
t h a t  t h e  t e c h n i c a l  s u p e r i o r i t y  of t h e  
w i n n i n g  proposal w a s  w o r t h  t h e  h i g h e r  price.  

Whi l e  i n  a n e g o t i a t e d  p r o c u r e m e n t  d i s c u s -  
s i o n s  g e n e r a l l y  a re  h e l d  w i t h  a l l  o f f e r o r s  
i n  t h e  c o m p e t i t i v e  r a n g e ,  award w i t h o u t  d i s -  
c u s s i o n  i s  proper where i t  c a n  be c l e a r l y  
shown from t h e  e x i s t e n c e  o f  a d e q u a t e  
c o m p e t i t i o n  t h a t  acceptance of t h e  most 
f a v o r a b l e  i n i t i a l  proposal w i l l  r e s u l t  i n  a 
c o n t r a c t  a t  a f a i r  and r e a s o n a b l e  p r i c e ,  
p r o v i d e d  t h e  s o l i c i t a t i o n  so a d v i s e s .  

GAO does n o t  c o n s i d e r  smal l  b u s i n e s s  s i z e  
s t a t u s  pro tes t s  s i n c e  t h e  Small B u s i n e s s  
A d m i n i s t r a t i o n  has s t a t u t o r y  a u t h o r i t y  t o  
make c o n c l u s i v e  s i z e  s t a t u s  d e t e r m i n a t i o n s  
i n  f e d e r a l  p r o c u r e m e n t s .  

B l u r t o n ,  Banks & Associates ,  I n c .  (BBA) p r o t e s t s  t h e  
C o r p s  of E n g i n e e r s '  r e j e c t i o n  o f  i t s  o f f e r  t o  p r o v i d e  
s u r v e y i n g  and mapping s e r v i c e s  unde r  r e q u e s t  f o r  p r o p o s a l s  



B-211702 

. _- 

(RFP)  N o .  DACW01-83-R-0024. The protester a r g u e s  t h a t  
t h e  Corps u n f a i r l y  e v a l u a t e d  i t s  t e c h n i c a l  proposal,  a n d  
c o m p l a i n s  t h a t  t h e  Corps a w a r d e d  a c o n t r a c t  a t  a pr ice  
s i g n i f i c a n t l y  h i g h e r  t h a n  t h e  p r ice  BBA o f f e r e d .  The pro- 
t e s t e r  a l s o  c o m p l a i n s  t h a t  t h e  Corps n e v e r  c o n d u c t e d  d i s -  
c u s s i o n s  o r  e x t e n d e d  BBA a n  o p p o r t u n i t y  t o  s u b m i t  a best 
a n d  f i n a l  o f f e r .  F i n a l l y ,  t h e  p ro tes te r  c o n t e n d s  t h a t  t h e  
a w a r d e e  d i d  n o t  meet t h e  a p p l i c a b l e  s i z e  s t a n d a r d  f o r  t h i s  
p r o c u r e m e n t ,  w h i c h  was s e t  as ide  f o r  sinall b u s i n e s s  con-  
c e r n s .  

PJe d e n y  t h e  p ro t e s t  i n  p a r t  a n d  d i s m i s s  i t  i n  par t .  

The RFP a d v i s e d  t h a t  o f  t h e  two e v a l u a t i o n  f a c t o r s ,  

T e c h n i c a l  Q u a l i f i c a t i o n s / _  
T e c h n i c a l  Qualifications/Capability would  be c o n s i d e r e d  
more s i g n i f i c a n t  t h a n  Pr ice .  
C a p a b i l i t y  s u b f a c t o r s  ;ere l i s t e d ,  i n  d e s c e n d i n g  o r d e r  o f  
i m p o r t a n c e ,  a s  f o l l o w s :  ( a )  p e r f o r m a n c e  o n  l i k e  c o n t r a c t s  
i n  t h e  l a s t  5 y e a r s ,  a n d  t h e  o f f e r o r ' s  q u a l i f i c a t i o n s . 1  ( b )  

. o p e r a t i n g  p o l i c i e s  and-  e q u i p m e n t  a v a i l a b l e ;  a n d  ( c )  manage- 
m e n t - c a p a b i l i t y  a n d  e x p e r i e n c e  o f  k e y  p e r s o n n e l .  The Corps 
u s e d  a n  e v a l u a t i o n  scheme i n  w h i c h  T e c h n i c a l  Q u a l i f i c a -  
t i o n s / C a p a b i l i t i e s  was w e i g h t e d  3 : l  i n  r e l a t i o n  t o  P r i ce ,  
a n d  t h e  t h r e e  t e c h n i c a l  s u b f a c t o r s  were w e i g h t e d  45  per- 
c e n t ,  3 5  p e r c e n t ,  a n d  20 p e r c e n t ,  r espec t ive ly .  

Under  t h i s  s c h e m e ,  BBA--whose o f f e r  of $683 ,990  was 
t h e  l e a s t  c o s t l y  o f  1 7  acceptable  proposals s u b m i t t e d - -  
r e c e i v e d  a t e c h n i c a l  score o f  7 6 . 7 ,  w h i l e  t h e  awardee- -  
whose p r i ce  was $ 9 6 2 , 7 1 5 ,  o r  a p p r o x i m a t e l y  $ 2 8 0 , 0 0 0  more 
t h a n  BBA's - - r ece ived  a t e c h n i c a l  score of 92.3.  A f t e r  
f a c t o r i n g  t h e  t e c h n i c a l  scores a n d  prices t o g e t h e r  u s i n g  
t h e  3 : l  r a t i o ,  t h e  Corps o b t a i n e d  a n  o v e r a l l  score  of 8 1 . 9 1  
f o r  BBA a n d  84 .86  f o r  t h e  awardee. The Corps t h e n  d e t e r -  
mined t h a t  t h e  a w a r d e e ' s  proposal d i d  n o t  c o n t a i n  a n y  s i g -  
n i f i c a n t  t e c h n i c a l  o r  p r ice  i n a d e q u a c i e s ,  and  t h a t  t h e  
t e c h n i c a l  c a p a b i l i t y  a n d  s u p e r i o r i t y  o f  t h e  awardee's 
proposal were more i m p o r t a n t  t h a n  t h e  s a v i n g s  o b t a i n a b l e  by 
a c c e p t i n g  BBA's p o p o s a l ,  w h i c h  w a s  r a t e d  n i n t h  i n  t h e  
t e c h n i c a l  s c o r i n g  and f i f t h  o v e r a l l .  T h e  Corps t h e r e f o r e  
d e c i d e d  t he re  was n o  n e e d  to  c o n d u c t  d i s c u s s i o n s  arid made 
t h e  award o n  t h e  bas i s  o f  i n i t i a l  proposals .  

The Corps c o n d u c t e d  a d e b r i e f i n g  w i t h  B3A a t  t h e  
f i r m ' s  r e q u e s t ,  and  e x p l a i n e d  s e v e r a l  d e f i c i e n c i e s  i n  t h e  
proposal. One d e f i c i e n c y  was t h a t  w h i l e  t h e  RFP s t a t e d  t h e  
c o n t r a c t o r  m i g h t  be r e q l i i r e d  t o  f u r n i s h  up  t o  1 2  s u r v e y i n g  
?ar t ies ,  a n d  w h i l e  t h e  Corps e x p e c t e d  a n  a v e r a g e  of 6 t o  8 
teams, B B A ' s  proposal  i n c l u d e d  p e r s o n n e l  a n d  e q u i p m e n t  f o r  
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o n l y  4 or  5 par t ies .  The Corps  a lso e x p l a i n e d  t h a t  i t  had 
r e c e i v e d  u n f a v o r a b l e  comments f rom c o n t r a c t  p e r s o n n e l  i n  
t h e  Corps' d i s t r i c t  o f f i c e s  i n  Mobile, Memphis, N e w  O r l e a n s  
and V i c k s b u r g ,  a l l  r e f e r e n c e s  BBA l i s t e d  i n  i t s  o f f e r .  The 
r e f e r e n c e s  remarked  on BBA's a l l e g e d l y  m a r g i n a l  or a v e r a g e  
p e r f o r m a n c e  and i t s  f r e q u e n t  t u r n o v e r  o f  f i e l d  p e r s o n n e l  
which ,  a s  . p u r p o r t e d l y  r e p o r t e d  by f o r m e r  BBA employees ,  was 
c a u s e d  by  u n t i m e l y  payments  f rom t h e  home o f f i c e  t o  t h e  
f i e l d .  The  r emarks  a l s o  i n c l u d e d  c o m p l a i n t s  t h a t  B B A ' s  
p e r f o r m a n c e  had posed  some s a f e t y  p rob lems  ( f o r  example, 
B B A ' s  u t i l i z i n g  m a r g i n a l  e q u i p m e n t )  and had r e q u i r e d  close 
m o n i t o r i n g  and a d m i n i s t r a t i v e  d i r e c t i o n .  

BBA takes  e x c e p t i o n  t o  t h e s e  n o t e d  d e f i c i e n c i e s .  The 
p r o t e s t e r  s t a t e s  g e n e r a l l y  t h a t  i t s  p r o p o s a l  more t h a n  
a d e q u a t e l y  s a t i s f i e d  t h e  s o l i c i t a t i o n ' s  r e q u i r e m e n t s ,  and 
t h e  p r o t e s t e r  p o i n t s  o u t - t h a t  i t  p roposed  1 4  s u r v e y - p a r t y -  
c h i e f s  and 22  i n s t r u m e n t  p e r s o n s ,  which t h e  f i r m  s a y s  are 
t h e  c r i t i c a l  t e c h n i c a l  p o s i t i o n  i n  a s u r v e y  p a r t y .  BBA 
s t a t e s  t h a t  i t  contacted t h e  r e f e r e n c e s  t o  le 'arn the b a s i s  
for t h e  C o r p s '  e b a l u a t i o n  i n  t h a t  respect, and a r g u e s  t h a t  
ics ' - i n v e s t i g a t i o n  shows t h e  Corps  m i s c o n s t r u e d  some of t h e -  
r e f e r e n c e s '  remarks and  t h a t  o the r  r e p o r t e d  d e f i c i e n c i e s ,  
p a r t i c u l a r l y  r e g a r d i n g  a l l e g e d  s a f e t y  p r o b l e m s ,  were due  to  
B B A ' s  a t tempts  t o  cornply w i t h  i n a d e q u a t e  s p e c i f i c a t i o n s .  

.- 

I n  r e v i e w i n g  c o m p l a i n t s  a b o u t  t h e  e v a l u a t i o n  o f  t e c h -  
n i c a l  p r o p o s a l s ,  our  f u n c t i o n  is  n o t  t o  e v a l u a t e  t h e  pro- 
p o s a l s  anew o r  t o  make our own d e t e r m i n a t i o n s  a s  t o  t h e i r  
r e l a t i v e  meri ts .  T h a t  f u n c t i o n  i s  t h e  r e s p o n s i b i l i t y  o f  
t h e  c o n t r a c t i n g  agency ,  which is most f a m i l i a r  w i t h  i t s  
n e e d s  and  m u s t  b e a r  t h e  bu rden  o f  any  d i f f i c u l t i e s  r e s u l t -  
i n g  from a d e f e c t i v e  e v a l u a t i o n .  I n  l i g h t  o f  t h i s ,  w e  have 
r e p e a t e d l y  h e l d  t h a t  p r o c u r i n g  o f f i c i a l s  e n j o y  a r e a s o n a b l e  
d e g r e e  o f  d i s c r e t i o n  i n  e v a l u a t i n g  proposals,  and  w e  w i l l  
n o t  d i s t u r b  t h e i r  d e c i s i o n  u n l e s s  t h e  d e c i s i o n  is shown t o  
be u n r e a s o n a b l e  o r  i n  v i o l a t i o n  o f  t h e  procurement laws 
and  r e g u l a t i o n s .  I n f o r m a t i o n  Network S y s t e m s ,  B-208009, 
Flarch 1 7 ,  1 9 8 3 ,  83q-cF6 272 .  A d d i t i o n a l l y ,  t h e  protester  
bears  t h e  b u r d e n  o f  a f f i r m a t i v e l y  p r o v i n g  i t s  case,  and t h e  
f a c t  t h a t  a p ro t e s t e r  d o e s  n o t  a g r e e  w i t h  a n  a g e n c y ' s  
e v a l u a t i o n  t h u s  d o e s  n o t  i n  i t s e l f  r e n d e r  t h e  e v a l u a t i o n  
u n r e a s o n a b l e .  I d .  - 

I n  t h i s  r e g a r d ,  t h e  p r o t e s t e r  h a s  p r o f f e r e d  no  reasons 
why t h e  C o r p s '  c o n c l u s i o n  c o n c e r n i n g  the adequacy  o f  pro- 
posed  p e r s o n n e l  f o r  t h e  s u r v e y i n g  teams m i g h t  be u n r e a s o n -  
a b l e ;  i t  m e r e l y  d i s a g r e e s  w i t h  t h e  C o r p s '  c o n c l u s i o n  t h a t  
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.- 

BBA f a i l e d  t o  propose a n  a d e q u a t e  s t a f f .  BBA t h e r e f o r e  has 
f a i l e d  t o  meet i t s  b u r d e n  o f  p r o o f ,  s i n c e  t h e  p ro t e s t e r ' s  
mere d i s a g r e e m e n t  w i t h  t h e  e v a l u a t o r s '  j udqmen t  d o e s  n o t  
r e n d e r  t h e  e v a l u a t i o n  u n r e a s o n a b l e  . I n f o r m a t i o n  Network 
S y s t e m s ,  s u p r a .  

-- 
- 

With  respect t o  t h e  comments r e c e i v e d  from B B A ' s  
r e f e r e n c e s ,  t h e  RFP c lear ly  i n d i c a t e d  t h a t  t h e  l i s t  of 
r e f e r e n c e s  was s o l i c i t e d  a s  a n  a i d  i n  t h e  a g e n c y ' s  
t e c h n i c a l  e v a l u a t i o n ,  and  w e  b e l i e v e  t h a t  t h e  e v a l u a t o r s  
t h e r e f o r e  were e n t i t l e d  t o  r e l y  on  t h e  reports  g i v e n  by 
o the r  gove rnmen t  p r o c u r e m e n t  p e r s o n n e l ,  who a re  presumed to  
a c t  i n  good f a i t h  i n  e x e c u t i n s  t h e i r  d u t i e s .  See J. F. ~. - -- B a r t o n  C o n t r a c t i n g  Co. , B-210663, F e b r u a r y  22,  1983 ,  83-1 
CPD 177.  The r e c o r d  shows,  however ,  t h a t  of t h e  t h r e e  
members o f  t h e  t e c h n i c a l  e v a l u a t i o n  p a n e l ,  o n l y  o n e  n o t e d  
t h e  comments as  a s i g n i f L C a n t  d e f i c i e n c y .  H i s  t e c h n i c a l  - 
scores f o r  BBA n o n e t h e l e s s  were i n  l i n e  w i t h  t h e  scores o f  
t h e  o t h e r  t w o  e v a l u a t o r s ,  who c o n s i d e r e d  B B A ' s  p r io r  per- 
formance  a s  h a v i n g  been  a d e q u a t e .  .. 

- 

1 - _  In- a d d i t i o n ,  t h e  record shows t h a t  t h e  e v a l u a t o r s  . - 
found B E A ' s  proposal-  i n a d e q u a t e  for  f a i l i n g  t o  d e m o n s t r a t e  
t h a t  t h e  f i r m  would p r o v i d e  a l a n d  s u r v e y o r  r e g i s t e r e d  i n  
a l l  t h e  s t a t e s  where  t h e  work would b e  p e r f o r m e d ,  a s  
r e q u i r e d  by t h e  RFP, and  viewed B B A ' s  proposal as  d e f i c i e n t  
i n  i t s  l i s t i n g  o f  e q u i p m e n t  a v a i l a b l e  t o  p e r f o r m  t h e  work. 
On t h e  o t h e r  hand ,  t h e  e v a l u a t o r s  found t h a t  t h e  awardee  
c o m p l i e d  w i t h  t h e  l a n d  s u r v e y o r  r e g i s t r a t i o n  r e q u i r e m e n t s ;  
o f f e r e d  super ior  e q u i p m e n t  and  a d e q u a t e  s t a f f i n g  f o r  t h e  
e x p e c t e d  number of s u r v e y  teams; d e m o n s t r a t e d  c o n s i d e r a b l e  
e x p e r i e n c e  i n  t h e  Corps' d i s t r i c t  where  t h e  work is  to  be  
p e r f o r m e d ;  and  showed good t o  o u t s t a n d i n g  p r i o r  pe r fo rm-  
a n c e .  

As s t a t e d  a b o v e ,  w e  w i l l  n o t  t a k e  e x c e p t i o n  t o  a 
c o n t r a c t i n g  a g e n c y ' s  e v a l u a t i o n  o f  t e c h n i c a l  proposals 
u n l e s s  t h e  p ro t e s t e r  shows t h a t  t h e  e v a l u a t i o n  was 
u n r e a s o n a b l e .  Here, BBA h a s  n o t  p r o v i d e d  a n y  b a s i s  f o r  u s  
t o  c o n c l u d e  t h a t  t h e  e v a l u a t i o n  of i t s  o f f e r  was improper, 
o r  t h a t  t h e  d i f f e r e n c e  be tween  B B A ' s  t e c h n i c a l  score and  
t h e  a w a r d e e ' s  was o v e r s t a t e d .  

Wi th  r e g a r d  t o  t h e  price d i f f e r e n c e  i n  a n e g o t i a t e d  
p r o c u r e m e n t  t h e r e  is no r e q u i r e m e n t  t h a t  t h e  award be  made 
on  t h e  b a s i s  o f  t h e  lowest p r i c e  or cos t  t o  t h e  gove rnmen t ;  
r a t h e r ,  t h e  p r o c u r i n g  a g e n c y  h a s  t h e  d i s c r e t i o n  t o  select  a 
more h i g h l y  r a t e d  t e c h n i c a l  proposal i f  d o i n g  so is  i n  t h e  
g o v e r n m e n t ' s  b e s t  i n t e r e s t  and  is c o n s i s t e n t  w i t h  t h e  e v a l -  
u a t i o n  scheme s e t  f o r t h  i n  t h e  s o l i c i t a t i o n .  E l e c t r o n i c  
3a t a  S y s t e m s  F e d e r a l  C o r p o r a t i o n ,  I-_- B-207311 ,  March 1 6 ,  1 9 8 3 ,  -- 
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83-1 CPD 264. Here, B B A ' s  t e c h n i c a l  score was 76.7 ( o u t  of 
l o o ) ,  w h e r e a s  t h e  a w a r d e e ' s  w a s  90.3. Even a f t e r  p r i ce  
scores, r e f l e c t i n g  B B A ' s  low pr ice ,  were f a c t o r e d  i n ,  B B A ' s  
t o t a l  score was o n l y  81 .91  cornpared t o  t h e  awardee's t o t a l  
score of 84.86.  

The RF'P s t a t e d  t h a t  award  would b e  made t o  t h e  
r e s p o n s i b l e  o f f e r o r  whose o f f e r  t h e  c o n t r a c t i n g  o f f i c e r  
e v a l u a t e s  a s  most a d v a n t a g e o u s  t o  t h e  gove rnmen t ,  t e c h n i -  
c a l ,  p r ice ,  and  o t h e r  f a c t o r s  c o n s i d e r e d ;  e x p l i c i t l y  
r e s e r v e d  for  t h e  Corps t h e  r i g h t  t o  accept o t h e r  t h a n  t h e  
lowest o f f e r ;  and  a d v i s e d  t h a t  t h e  t e c h n i c a l  e v a l u a t i o n  
would be " t h e  most i m p o r t a n t  e v a l u a t i o n  area w i t h  pr ice  
a s s i g n e d  a lesser d e g r e e  o f  s i g n i f i c a n c e . "  We see no  b a s i s  
to  f i n d  i r r a t i o n a l  t h e  p r o c u r i n g  a g e n c y ' s  d e c i s i o n  t h a t  t h e  
a w a r d e e ' s  t e c h n i c a l  s u p e r i o r i t y  o u t w e i g h e d  t h e  f a c t  t h a t  it 

p e r m i t t e d  u n d e r  t h e  e v a l u a t i o n  scheme on which  proposals 
were based--so t h a t  w e  t h u s  have  no  l e g a l  b a s i s  t o  ob jec t  
t o  t h e  se lec t ion  d e c i s i o n .  See E l e c t r o n i c  Da'ta Sys t ems-  
F e d e r a l  C o r p o r a t i o n ,  s u p r a .  

BBA f u r t h e r  c o n t e n d s  it was improper f o r  t h e  Corps t o  
make a n  award w i t h o u t  e s t a b l i s h i n g  a c o m p e t i t i v e  r a n g e  and  
g i v i n g  o f f e r o r s  deemed w i t h i n  t h a t  r a n g e  a n  o p p o r t u n i t y  f o r  
d i s c u s s i o n s  and  t h e  s u b m i s s i o n  o f  b e s t  and  f i n a l  offers.  

was n o t  t h e  lowest-priced offer--a d e c i s i o n  c l ea r ly .  - 

-- I - 
- 

I n  a n e g o t i a t e d  p r o c u r e m e n t ,  d i s c u s s i o n s  g e n e r a l l y  are 
requi red  to  be c o n d u c t e d  w i t h  o f f e r o r s  i n  a c o m p e t i t i v e  
r a n g e  e x c e p t  on  c e r t a i n  s p e c i f i e d  i n s t a n c e s .  One s u c h  
i n s t a n c e  is  where  t h e  r e c o r d  shows t h e  e x i s t e n c e  o f  
a d e q u a t e  c o m p e t i t i o n  ( o r  t h e r e  is  a c c u r a t e  pr ior  cost  
e x p e r i e n c e  w i t h  t h e  product  or s e r v i c e )  to  e n s u r e  t h a t  a n  
award w i t h o u t  d i s c u s s i o n s  w i l l  r e s u l t  i n  a f a i r  and 
r e a s o n a b l e  p r i ce ,  p r o v i d e d  t h a t  t h e  s o l i c i t a t i o n  a d v i s e d  
o f f e r o r s  of t h e  p o s s i b i l i t y  t h a t  a n  award  m i g h t  be made 
w i t h o u t  d i s c u s s i o n s .  Todd L o g i s t i c s ,  I n c . ,  B-203808, 
Augus t  1 9 ,  1982 ,  82-2 CPD 157 ;  D e f e n s e  A c q u i s i t i o n  
R e g u l a t i o n  § 3 - 8 0 5 . 1 ( v )  (1976  e d . ) .  

T h e  p r e s e n t  s o l i c i t a t i o n ,  i n  t h e  s e c t i o n  c a p t i o n e d  
"Eva lua t ion /Award  F a c t o r s , "  s p e c i f i c a l l y  p r o v i d e d  f o r  t h e  
p o s s i b l e  award o f  a c o n t r a c t  b a s e d  on  i n i t i a l  o f f e r s  and  
w i t h o u t  d i s c u s s i o n s .  The Corps d e t e r m i n e d  t h a t  t h e  
a w a r d e e ' s  pr ice  was r e a s o n a b l e ,  s i n c e  i t  was a p p r o x i m a t e l y  
$ 4 0 0 , 0 0 0  l e s s  t h a n  t h e  gove rnmen t  e s t i m a t e ,  was o n l y  t h e  
f i f t h  h i g h e s t  o f  t h e  p r i c e s  p r o p o s e d  i n  t h e  17  a c c e p t a b l e  
proposals ,  and was i n  a c lose r a n g e  w i t h  s e v e r a l  o t h e r  
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offers .  Moreover ,  a s  s t a t e d  a b o v e ,  c o n s i s t e n t  w i t h  t h e  
e v a l u a t i o n  c r i t e r i a ,  t h e  Corps d e t e r m i n e d  t h a t  a l t h o u g h  t h e  
awardee  d i d  n o t  s u b m i t  t h e  lowest p r i ce ,  t h e  h i g h e r  cost  
w a s  w o r t h  t h e  a w a r d e e ' s  t e c h n i c a l  s u p e r i o r i t y .  W e  t h e r e -  
fore b e l i e v e  t h e  c i r c u m s t a n c e s  o f  t h i s  p r o c u r e m e n t  meet t h e  
e x c e p t i o n  to  t h e  g e n e r a l  r e q u i r e m e n t  fo r  d i s c u s s i o n s  and  
a n  o p p o r t u n i t y  t o  s u b m i t  b e s t  and  f i n a l  o f f e r s .  See Todd 
L o e s t i c s ,  I n c . ,  s u p r a .  

proposal  s t a t e d  t h a t  t h e  f i r m  had gross f e e s  of more 
t h a n  $2 ,500 ,000  per y e a r ,  w h e r e a s  t h e  a p p l i c a b l e  small 
b u s i n e s s  s i z e  s t a n d a r d  f o r  t h i s  s e t - a s i d e  imposes a l i m i t  
of $2 ,000 ,000  per year.  I n  r e s p o n s e ,  t h e  Corps p o i n t s  o u t  
t h a t  t h e  RFP s p e c i f i c a l l y  s t a t e d  t h a t  a small b u s i n e s s  
c o n c e r n  f o r  purposes o f  t h i s  p r o c u r e m e n t  is a c o n c e r n  t h a t ,  
among o t h e r  t h i n g s ,  "had a v e r a g e  a n n u a l  rece ip ts  f o r  t h e  
? r e c e d i n g  3 f i s c a l  years  n o t  e x c e e d i n g  $7 ,500 ,000 ."  I n  any  
case,  o u r  O f f i c e  does n o t  r e v i e w  p ro te s t s  c o n c e r n i n g  a 
f i r m ' s  s i z e  s t a t u s  because t h e  Smal l  B u s i n e s s  A d m i n i s t r a -  
. t i c n  h a s  s t a t u t o r y  a u t h o r i t y ,  u n d e r  1 5  U.S.C.  5 6 3 7 ( b ) ( 6 )  1 

- ( 1 9 8 2 ) ,  t o  make c o n c l u s i v e  s i z e  s t a f u s  d e t e r m i n a t i o n s  f o r  
f e d e r a l  p r o c u r e m e n t s .  
1983 ,  83-1 C P D  219. W e  t h e r e f o r e  d i s m i s s  t h i s  p ro tes t  
g r o u n d .  

-- 
-- I_ 

The p ro te s t e r ' s  f i n a l  c o m p l a i n t  is  t h a t  t h e  a w a r d e e ' s  

- See JLS Servco , ,  B-208655.3, March 2 ,  

The p r o t e s t  is  d e n i e d  i n  p a r t  and  d i s m i s s e d  i n  pa r t .  

1 of  t h e  U n i t e d  S t a t e s  
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